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MEMORANDUM 
TO: SMACNA Members 
FROM: SMACNA Legal Counsel 
DATE: May 6, 2008 


RE: Steel Prices and Availability Crisis 


As many SMACNA members know, the construction industry is experiencing 
severe increases in the price, and in many cases, availability of steel. Many U.S. mills 
have profited from factors beyond their control such as the weak dollar, high import 
shipping costs, and high demand abroad. Reduced availability at U.S. mills has 
tightened the supply environment. 


These market conditions mean double digit price increases for SMACNA 
members and/or the inability to purchase steel at all. Either of these directly impacts the 
members’ ability to fulfill contracts. The discussion below is intended to provide the 
membership a brief review of the law, and to provide some suggestions on how to 
respond. 


ANALYZING THE PROBLEM 


You must initially determine precisely how you are being impacted by this 
problem. That is, is steel totally unavailable (at any price), or is it available at a very 
high price? There is an important distinction in the law between material being 
completely “unavailable,” and it being “available” albeit at a very high price. 


Once you have determined the nature of your problem, your next step is to 
contact your legal counsel. The discussion below is merely intended to provide you with 
a basic understanding of the legal issues facing you. You must contact your legal 
counsel to assess how your specific contracts and the laws of your area are impacted 
by the current steel crisis. 
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CONTRACTS 


You and your legal counsel need to carefully analyze all of the contracts and 
terms that apply to you. Contracts between suppliers, owners, contractors, and 
construction managers must be carefully analyzed to determine your contractual 
responsibility. Provisions may be included in detailed AIA or ConsensusDOCS 
contracts, but also may be listed on the back of purchase orders or invoices. All of 
these provisions can impact your liability. In many cases, contract clauses exist which, 
if properly enforced, can limit your liability. 


FORCE MAJEURE CLAUSES 


A force majeure clause is defined by Blacks Law Dictionary as a clause that "is 
common in construction contracts to protect the parties in the event that a part of the 
contract cannot be performed due to causes which are outside the control of the parties 
and could not be avoided by the exercise of due care." Similar clauses are also 
described as "Act of God" clauses. The goal of all of these clauses is essentially the 
same — to protect a party when events occur outside of a parties’ control. (See 
SMACNA Contract Bulletin No. 65). 


While the presence of such clauses should provide relief to those who are facing 
this steel crisis, future contracts should also include such clauses. For example, 

“Force Majeure. If either party to this Contract is delayed, 
hindered and/or prevented from the performance of any act 
required under this Contract by reason of strikes, lock-outs, 
labor troubles, inability or delay in procuring standard or 
fabricated materials, failure of power, _ restrictive 
governmental laws, regulations, or orders, or governmental 
action or inaction (including failure, refusal or delay in issuing 
permits, approvals and/or authorizations, which is not the 
result of the action or inaction of the party claiming such 
delay), riots, civil unrest or insurrection, war, fire, 
earthquake, flood or any other natural disaster, unusual and 
unforeseeable delay which results from any interruption of 
any public utilities (e.g., electricity, gas, water, telephone), 
severe or unusual weather, or other unusual and 
unforeseeable delay not within the reasonable control of the 
party delayed in performing work or doing acts required 
under the provisions of this Contract, then performance of 
such act will be excused for the period of the delay and the 
period for the performance any such act will be extended for 
a period equivalent to the period of such delay. The 
provisions of this paragraph will not operate to excuse either 
party from continuing with performance of those portions of 
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the Contract that are unaffected by any of the foregoing 
conditions.” 


Including a provision like this can provide you with protection to the extent steel is 
unavailable. This clause by itself, however, will not address the issue where steel is 
available, but at a much higher price. Any future contracts a member enters into should 
not only have this Force Majeure language, but also language dealing with potential 
price increases. You should consult with your counsel to determine the precise clause 
that is appropriate for you. 


ESCALATION CLAUSE 


Another provision a SMACNA member may consider proposing is an “escalation 
clause.” Such clauses permit the Contract Price to be changed to the extent raw 
materials or components significantly change in price. While such terms are not a part 
of the standard AIA or ConsensusDOCS, they can be suggested as additional 
provisions, and can provide contractors with substantial relief from escalating prices. 


“Owner agrees to the amounts and to payment on the terms 
set forth above in the “Contract Price.” The Contract Price 
shall not change for the Term of this Agreement, except (a) 
in the event of changes authorized pursuant to other 
provisions in this Agreement; and/or (b) in instances where 
raw materials or component costs increase in an amount 
greater than percent (__%) of the Contract Price. In 
the later situation, the Contractor shall be entitled an 
escalation of raw material or component costs which shall be 
passed through to the Owner. No price change shall be 
effective unless the Contractor gives notice to the Owner of 
such a price change at least (__) days prior to the 
effective date of the price change. In the case of a 
percent (__%) or greater increase, the Contract Price shall 
be increased proportionately to reflect the entire increase in 
the cost of raw materials or component costs. The Owner 
agrees to pay these escalated costs consistent with the 
terms above. To qualify for such reimbursement, the 
Contractor will be required to maintain accurate records of 
costs and quantities of materials consumed and shall file a 
written claim presenting all required data for determining the 
amount of reimbursement.” 


As with all such contractual provisions, you should discuss the proposed language with 
your attorney. 


IMPOSSIBILITY OF PERFORMANCE 
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The doctrine of “impossibility” has existed under American and English common 
law for centuries. This doctrine provides that a party may be excused from performing 
under a contract if it can be demonstrated that performance is truly “impossible.” 


It is difficult to show “impossibility.” There are numerous cases which hold that a 
party will not be excused from performance merely because having to perform as 
promised will be excessively expense — economic hardship alone will not excuse 
performance under the doctrine of impossibility. 


The key issue is whether the event giving rise to the “impossibility” was 
foreseeable. The question that arises is whether the parties could have reasonably 
expected that such an event might occur. Under the doctrine of “impossibility” most 
SMACNA members will have a difficult time successfully asserting that performing the 
contract is legally “impossible,” unless it can be demonstrated that the steel is 
absolutely unavailable “at any price.” In any event, it is worth raising this issue with your 
counsel. 


IMPRACTICABILITY OF PERFORMANCE 


The doctrine of “impracticability” is similar to the doctrine of “impossibility,” 
although the courts have been somewhat more willing to allow the “impracticability” 
defense than the “impossibility” defense discussed above. ‘“Impracticability” is 
discussed in the Uniform Commercial Code (“UCC”) 88 2-615 and 2-616. The UCC isa 
set of statutes which have been adopted in all states (although many states have 
slightly modified their terms). 


Assessing impracticability under the UCC, once again, focuses on whether the 
event barring performance was reasonably foreseeable. Meaning, is the current event 
contrary to the basic assumptions implied in the contract. Finally, what cost or hardship 
will be imposed on each of the parties if a party is permitted to escape liability under the 
doctrine of impracticability. 


The UCC also contains provisions (under § 2-615) which discuss how to allocate 
materials, to the extent they are available, among available buyers. The statute also 
has a provision (under § 2-616) setting forth how a party can respond to a claim of 
impracticability. 


The crucial point for being able to claim impracticability is that no “substitute” 
is available. Once again, a party cannot claim impracticability if the material can be 
purchased, even at a higher price. 


The great challenge of claiming impracticability in the steel crisis will be 
demonstrating that: 


(1) Steel is not available, even at a higher price; and 
(2) The steel price increase was not “reasonably foreseeable.” 
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As a general rule, impracticability defenses have been very difficult to sustain in 
matters involving changes in prices of goods. However, a skillful lawyer, who has 
carefully read the contracts between the parties, may be able to construct an argument 
to your advantage. 


OTHER DEFENSES 


There are other potential contractual defenses which excuse your performance in 
the face of rising steel prices. These include: “Mistake” and “Frustration of Purpose.” 
Whether these defenses or the defenses discussed above are helpful, requires an 
analysis of the laws of your jurisdiction and your factual situation. 


TALK TO YOUR LAWYER! 


Your contracts, along with the contracts of your suppliers, contractors, managers, 
and others must be carefully analyzed in light of the law in your jurisdiction. 


The greatest asset you can have in negotiation is a full understanding of the 
strengths and weaknesses of your position. Retaining competent legal counsel can 
make all of the difference. You should sit down with your lawyer after he/she has 
analyzed the relevant contracts and law to determine a strategy for negotiating a 
resolution to this matter, and to create contracts on a going-forward basis which give 
you the ability to run your business in this volatile environment. 


CONCLUSION 
SMACNA will continue to work with governmental agencies to address this issue 


on a broader scale, but in the meantime, you should contact your attorney and review 
your documents as soon as possible. 
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